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Abstract
Doctrinal scholars read cases closely and report what they find, but they seldom say how the cases were chosen or how another reader could check the account. Systematic coding of judicial opinions is a way of doing the same work transparently: a defined set of opinions is read against a written protocol, the features of interest are recorded in a consistent form, and the reliability of the recording is tested. The technique is well established in political science and communication research and has been used in legal scholarship for several decades, yet many lawyers regard it as requiring statistical training they lack. This article offers a practical guide written for the doctrinal scholar. It sets out a seven-stage procedure covering the framing of a question that counting can answer, the definition of the population of opinions, the drafting of a codebook, piloting, coder training and reliability testing, full coding, and analysis and reporting. For each stage it explains the decisions to be made and the errors that most often undermine published studies. The procedure is assembled from the methodological literature and is offered as guidance; it is not applied to a set of cases here, and the article says what the method cannot show.
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1. Introduction

A scholar who writes that courts "generally" apply a test in a certain way, or that a factor is "rarely decisive", is making an empirical claim. The usual support for it is a string of cases the author regards as representative. The reader cannot tell how many cases were read, whether contrary ones were set aside, or whether a second lawyer reading the same material would have described it in the same terms. Doctrinal research has many strengths, among them a trained sensitivity to legal reasoning that no counting exercise can replace (Hutchinson and Duncan, 2012), but verifiability is not one of them.

Systematic content analysis addresses that weakness. In the form described for lawyers by Hall and Wright (2008), the researcher selects cases by a stated rule, codes each one for defined features, and then counts and compares. The result does not displace interpretation. It disciplines it, by forcing the scholar to state in advance what is being looked for and by exposing the whole population of cases instead of the memorable few.

This article is a guide to the method for scholars whose training is doctrinal. It proposes a procedure in seven stages, drawn from the methodological literature in law and in the social sciences. The procedure is not demonstrated on a body of case law here, and no findings are reported; the aim is to explain what to do, in what order, and why.

2. Background: What Coding Can and Cannot Do

Content analysis is a research technique for making replicable and valid inferences from texts to the contexts of their use (Krippendorff, 2018). Applied to judgments, it has a respectable record. Thompson (1991) coded a large body of decisions on piercing the corporate veil and showed that several propositions repeated in the textbooks did not describe what courts did. Sisk et al. (1998) coded district court opinions on the constitutionality of the federal Sentencing Guidelines to study influences on judicial reasoning. Beebe (2008) coded reported fair use opinions under the United States Copyright Act and examined how the four statutory factors related to one another and to the result. Each study answered a question that a doctrinal scholar would recognise as doctrinal.

The method also has well-known limits. An opinion is a justification written after the decision and addressed to particular audiences; it is evidence of the reasons a court was willing to give, not a transparent record of why it decided (Edwards and Livermore, 2009). Reducing a judgment to categories discards nuance, and categories borrowed from political science can misdescribe law, a criticism made forcefully of the issue codes in the standard database of United States Supreme Court decisions (Shapiro, 2009). Coders who know the hypothesis may code toward it (Harvey and Woodruff, 2013). Hall and Wright conclude that the method suits the study of what opinions say and how often, and is weaker as a means of explaining or predicting outcomes (Hall and Wright, 2008).

3. The Proposed Procedure

The seven stages are shown in Figure 1. They are presented in sequence, but the early stages are iterative: piloting almost always sends the researcher back to the codebook, and poor reliability should do so again.
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3.1. Stage 1: Frame a question that counting can answer

Good coding projects begin with a claim that could turn out to be false. "How do courts treat proportionality?" is a topic. "Courts that cite the structured proportionality test apply all of its limbs in most cases" is a claim with observable implications, which is what Epstein and King (2002) ask of any empirical legal argument. The scholar should write down the claim, the features of an opinion that would count for and against it, and any rival explanation worth recording. Questions about frequency, co-occurrence and change over time suit the method. Questions about what the law ought to be do not, though coded results may inform them.

3.2. Stage 2: Define the population of opinions

The next task is to say which opinions the claim is about and how they will be found: the courts, the period, the database and the exact search terms or citation rule. Where the population is manageable, all of it should be coded; where it is not, a random sample drawn from a complete list is preferable to a selection by prominence (Epstein and Martin, 2014). Two selection effects need to be acknowledged in every project. Reported opinions are not a random draw from decisions, and their differences from unreported ones can be large (Siegelman and Donohue, 1990). Decided cases are not a random draw from disputes either, because parties settle the cases whose outcome is predictable (Priest and Klein, 1984). Conclusions should be stated as conclusions about the population actually coded.

3.3. Stage 3: Draft the codebook

The codebook is the central document of the project. For each variable it gives a name, a definition, the permitted values, a decision rule for hard cases and at least one worked example. Categories must be exhaustive and mutually exclusive, which usually means including "other" and "unclear" values and watching how often they are used (Neuendorf, 2017). Variables differ in how much judgement they demand, and Table 1 groups the kinds a doctrinal project typically needs. A sound rule is to code what the opinion states and to keep inference to a minimum: whether a court cited a given authority is easier to code reliably than whether it "really" relied on it. Outcome variables should be coded separately from reasoning variables, ideally at a different time, so that knowledge of the result does not colour the reading of the reasons.

Table 1: Types of variable in a codebook for judicial opinions, with typical difficulties and safeguards	Type of variable	Example	Typical difficulty	Safeguard
	Identifying	Court, date, citation, panel size	Clerical error	Take from database fields; spot-check
	Party and procedure	Type of claimant; stage of proceedings	Mixed or multiple parties	Rule for the dominant category
	Outcome	Claim allowed, dismissed or allowed in part	Partial success; remittal	Define success from one party's side
	Authority cited	Whether a named precedent or provision is cited	String citations; indirect reference	Code express citation only
	Doctrinal step	Whether each limb of a test is addressed	Limbs merged or implicit	Worked examples; an "implicit" value
	Reasoning style	Reliance on purpose, text or policy	High inference; coder disagreement	Two coders; report agreement


3.4. Stage 4: Pilot on a small set

Before any coding counts, the researcher applies the draft codebook to a small number of opinions taken from the population but excluded from the later reliability test. Piloting shows which definitions are ambiguous, which categories are never used and which facts cannot be found in the text. The codebook is revised and the changes are logged. Scholars working alone should still pilot, and should ask a colleague to code a few opinions cold, since the author of a codebook is the person least able to see its gaps.

3.5. Stage 5: Train coders and test reliability

Reliability is the extent to which different coders, working independently from the same instructions, record the same values. It is tested by having at least two people code the same subsample without conferring and comparing the results variable by variable. Simple percentage agreement flatters, because some agreement arises by chance; the usual corrections are the kappa coefficient of Cohen (1960) for two coders and nominal categories and the alpha coefficient of Krippendorff, which accommodates several coders, missing values and different levels of measurement (Hayes and Krippendorff, 2007). The benchmarks most often quoted are those of Landis and Koch (1977), who described kappa between 0.61 and 0.80 as substantial agreement, and of Krippendorff (2018), who advises relying on variables with alpha of at least 0.80 and drawing only tentative conclusions from those between 0.667 and 0.80. These are conventions and should be reported as such.

Where a variable falls short, the remedy is to clarify the definition, retrain and test again on fresh opinions, or to drop the variable. It is not to discuss disagreements until they disappear and then report the agreed figures. The coefficient, the size of the subsample and the procedure should appear in the published article, an expectation long standard in communication research (Lombard et al., 2002). Coders should not be told the hypothesis where that can be avoided.

3.6. Stage 6: Code the full set

Once reliability is acceptable the codebook is frozen and the full population is coded, with values entered in a spreadsheet or database in which each row is an opinion and each column a variable. The unit of analysis should be settled beforehand: the case, the majority opinion, each separate opinion, or each issue within an opinion. Long projects should include a second reliability check partway through, because coders drift. Every departure from the codebook, and every opinion excluded after retrieval, is recorded with reasons.

3.7. Stage 7: Analyse and report with limits

For most doctrinal purposes the analysis is modest: frequencies, cross-tabulations and trends over time, presented in tables a lawyer can read. Regression has its place when several factors must be considered together, but it requires care and usually a collaborator, and it adds nothing if the underlying coding is unsound. The report should describe the search, the population, the codebook and the reliability results in enough detail for another scholar to repeat the work, and the codebook and coded data should be made available, which is the replication standard Epstein and King (2002) urged on law reviews. Counts should then be read alongside the opinions themselves. The strongest studies quote and discuss cases to show what a category looks like in practice.

4. Fitting the Method to Doctrinal Work

Three adjustments make the method workable for a scholar without a research team. The first is scale. A project of a few dozen to a few hundred opinions with ten or fifteen variables is feasible for one author and a second coder for the reliability subsample, and is often enough to test a doctrinal claim. The second is division of labour: the author's legal expertise goes into the codebook, and the coding itself is designed to need as little of that expertise as possible. The third is integration. Coding should be planned as one part of a doctrinal article, supplying the descriptive base on which the interpretive and normative argument then builds. A scholar who has coded every appellate decision on a provision is also unusually well placed to write about it in the traditional way.

Some features of legal material call for particular care. Appellate judgments often contain several opinions, and a variable such as "the court applied the test" has no single value where the judges divided on the point; the codebook must say whether the majority, the lead judgment or each opinion is coded. Cases that raise several issues may need one row per issue. Reversals and later history matter if the claim is about the law as it stands and not about judicial behaviour at the time. Jurisdictions also differ in how much of the reasoning is written down: a tradition of short, impersonal judgments offers fewer codable features than one of long individual opinions, and a comparative project must take care that it is not measuring drafting style. None of these problems is peculiar to coding. Ordinary doctrinal reading meets them as well, and the difference is that a codebook makes the chosen solution visible.

5. Limitations and What Remains to Be Shown

The guide is a proposal and has not been validated here by application to a set of opinions. Its thresholds for reliability are conventions imported from other disciplines, and it is an open question whether they are well calibrated for legal texts, in which reasonable lawyers disagree about meaning. The procedure assumes opinions that are published and reasoned; it has less to offer for jurisdictions where judgments are brief or selectively reported. It leaves aside automated text analysis, which may reduce the labour of coding but raises validity questions of its own. And it cannot cure the basic limitation that an opinion records stated reasons. A coded study describes judicial writing with a precision that ordinary reading lacks. It does not reveal what judges thought.

6. Conclusion

Coding judicial opinions asks the doctrinal scholar to do openly what is otherwise done privately: choose cases by a rule, read them against stated criteria and show that the reading is repeatable. The seven stages described here require patience more than statistics. Used with an awareness of selection effects and of the gap between reasons given and reasons held, the method strengthens doctrinal claims about what courts do, and leaves the scholar free to argue about what they should do.
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